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Abstract	

As	 a	 new	 type	 of	 guarantee	 way	 under	 the	 product	 of	 commercial	 practice,	 the	
independent	 guarantee	 breaks	 through	 the	 limitation	 of	 the	 traditional	 guarantee	
subordination,	 redistributes	 the	 risk	 in	 the	 credit	 and	 debt,	 replaces	 the	 applicant’s	
credit	by	the	guarantor’s	credit,	which	make	payment	act	triggered	by	a	request	rather	
than	a	lawsuit	or	other	complicated	procedure,	therefore,	it	has	a	unique	advantage	in	
the	guarantee	of	credit.	With	regard	to	the	this	kind	of	innovation	guarantee	form,	its	
legal	nature	has	gone	through	discussion	of	various	theories	such	as	bill	theory,	letter	of	
credit	 theory,	 contract	 theory,	and	 commercial	 guarantee	 theory,	 there	 is	no	unified	
conclusion,	and	contract	theory	is	a	relatively	mainstream	viewpoint.	The	legal	nature	
of	independent	guarantee	is	not	only	an	important	topic	in	theory,	but	also	has	profound	
practical	significance;	 it	 is	related	 to	 the	confirmation	of	 the	 legal	relationship	of	 the	
parties,	the	application	of	the	applicable	law	and	the	determination	of	jurisdiction,	It	is	
worthy	of	deep	thinking	and	research.	
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1. Introduction	to	Mainstream	Contract	Theory‐Based	on	Three‐tier	Legal	
Relationship	

The	mainstream	theory	on	the	legal	nature	of	independent	guarantee	is	contract	theory.	Some	
American	scholars	pointed	out:	"the	court	generally	treats	letter	of	credit	and	bank	guarantee	
as	contracts	and	explains	them	according	contract	rules."	Some	scholars	also	said:	"although	
the	 letter	of	credit	and	 the	bank	guarantee	are	different	 in	some	 forms	 from	the	 traditional	
contract,	for	example,	the	contract	requires	consideration	and	the	above	two	systems	do	not	
have	this	requirement."	But	these	differences	are	only	semantic	differences	and	have	no	effect	
on	practical	operations.	Considering	the	general	consensus	of	American	judges	and	business	
entities	is	that	the	letter	of	credit	system	can	be	applied	to	bank	guarantee,	therefore,	the	views	
of	 judges	 in	 the	case	of	 letters	of	 credit	 can	also	 reflect	 their	understanding	about	 the	 legal	
nature	of	bank	guarantee.	Some	judges	expressed	that	''the	basic	principles	written	contracts	
can	also	be	applied	to	the	interpretation	and	analysis	of	the	attributes	and	provisions	of	letters	
of	credit''.	
In	China,	the	influence	of	contract	theory	about	independent	guarantee	is	very	extensive.	Shen	
Daming	identified	the	independent	guarantee	as	a	new	type	of	persona	guaranty,	and	called	it	
a	guarantee	contract,	he	believed	that	although	the	independent	guarantee	is	different	from	the	
suretyship	contract,	it	is	still	a	contractual	relationship	and	has	features	that	are	distinct	from	
the	 independence	 of	 the	 accessory.	 Professor	 Fei	 Anling	 said	 that	 ''independent	 guarantee	
contract	 is	 that	 guarantors	 with	 sufficient	 compensation	 capacity	 aim	 at	 guaranteeing	 the	
payment	of	a	third	party	with	debts,	according	to	the	simple	request	of	the	beneficiary,	a	certain	
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amount	of	money	is	paid	to	the	beneficiary,	at	the	same	time,	the	agreement	on	defense	right	of	
the	existence,	validity	and	force	of	debt	relationship	between	the	secured	beneficiary	and	the	
principal	debtor	is	abandoned''.	It	is	a	kind	of	atypical	contract	''based	on	suretyship	contract	
and	generated	according	 to	 the	needs	of	 social	 and	economic	development''.	 Some	 scholars	
pointed	out	that	“independent	guarantee	is	undoubtedly	a	kind	of	contract,	so	it	is	subject	to	
the	contract	law	of	various	countries;	however,	because	the	independent	guarantee	is	a	new	
type	of	contract	that	is	completely	different	from	the	traditional	accessory	suretyship	,	it	goes	
beyond	 the	 various	 subsidiary	 attributes	 of	 the	 guarantee	 established	 by	 the	 contract	 law,	
therefore,	the	legal	characteristics	of	the	independent	guarantee	must	be	based	on	the	general	
principles	and	commercial	practices	of	the	contract	law,	and	established	again''.	
In	 theory	and	practice,	an	 independent	guarantee	 involves	at	 least	 three	parties,	 the	debtor	
(applicant),	the	creditor	(beneficiary)	and	the	guarantor.	Taking	the	most	typical	independent	
guarantee	of	the	three	parties	as	the	model,	the	legal	relationship	between	the	applicant	and	
the	beneficiary,	between	the	applicant	and	the	guarantor,	and	between	the	beneficiary	and	the	
guarantor	needs	 to	be	 analyzed,	what	 type	of	 contract	 is	 the	 three‐tier	 legal	 relationship	 is	
explained	by	different	doctrines..	
(1)	Legal	relationship	between	the	applicant	and	the	beneficiary	
The	 legal	 relationship	 between	 the	 applicant	 and	 the	 beneficiary	 can	 be	 clearly	 defined	 as	
relationship	 of	 underlying	 contract	 concluded	 the	 two	 parties	 and	 used	 to	 deal	 with	 the	
creditor's	 rights	 and	 debts	 under	 the	 basic	 transaction	 between	 the	 two	 parties.	 Since	 the	
independent	guarantee	cuts	off	the	relationship	with	the	underlying	contract,	this	relationship	
of	underlying	contract	is	the	same	as	the	contractual	relationship	in	the	general	sense,	and	there	
is	no	theoretical	dispute.	
(2)	The	legal	relationship	between	the	applicant	and	the	guarantor	
Generally	speaking,	there	is	a	binding	contractual	relationship	between	the	applicant	and	the	
guarantor,	 but	 there	 is	 still	 controversy	 as	 to	which	 contract	 it	 belongs	 to,	 the	main	points	
include:	
1.	Quasi‐trust	theory	
The	English	court	has	hinted	that	the	contract	between	the	issuer	and	the	applicant	is	similar	
to	the	agency	relationship,	the	issuer	is	the	agent	and	the	applicant	is	the	person.	However,	the	
people	with	adverse	opinion	believe	that	the	relationship	between	the	person	and	the	agent	
contains	 a	 quasi‐trust	 obligation.	 It	 is	 an	 affair	 within	 the	 scope	 of	 the	 interest	 handling	
relationship	between	the	guarantor	and	the	applicant.	
The	author	believes	that	an	 important	basis	of	 this	 theory	 is	that	 the	trust	property	has	the	
independence,	namely	the	trust	property	is	separated	from	the	inherent	property	system	of	the	
principal,	 the	 trustee	 and	 the	 beneficiary	 and	 is	 only	 the	 fundamental	 characteristic	 of	 the	
independent	existence	of	the	trust.	This	independence	makes	the	amount	paid	by	the	guarantor	
in	the	independent	guarantee	not	belong	to	the	applicant	and	the	guarantor,	and	it	 is	only	a	
''purpose	property''	for	the	purpose	of	trust.	An	important	part	of	the	modern	trust	system	is	
the	transfer	of	property,	however,	in	the	business	process	of	independent	guarantee,	the	actual	
transfer	of	property	does	not	occur,	and	the	purpose	of	the	guarantor	is	to	guarantee	applicant	
fulfill	 debt,	 Improve	 their	 business	 reputation	 and	 trading	 capabilities,	 enhance	 the	 inner	
confidence	and	realistic	possibility	of	beneficiaries’	successful	realization	of	creditor’s	rights,	
rather	than	manage	its	property	for	the	benefit	of	the	applicant.	Therefore,	in	the	independent	
guarantee,	 the	 guarantor	 has	 no	 trust	 or	 quasi‐trust	 obligations	 to	 the	 applicant,	 and	 the	
difference	between	the	independent	guarantee	and	the	trust	system	is	obvious.	
2.	Special	contracting	theory	
In	Germany,	many	scholars	believe	that	the	contract	between	the	applicant	and	the	guarantor	
is	for	the	purpose	of	dealing	with	affairs,	and	has	two	contractual	elements:	contracting	and	
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appointing.	 Because	 the	 German	 Civil	 Law	 stipulates	 that	 the	 contractor	 undertakes	 the	
obligation	to	complete	the	required	work	because	of	the	contract,	the	principal	must	assume	
the	obligation	to	pay	the	agreed	remuneration.	Moreover,	German	Civil	Code	also	stipulates	that	
the	subject	of	a	contract	may	be	the	production	and	alteration	of	goods	or	the	result	of	other	
labor	and	services.	Chinese	scholars	believe	that	this	claim	is	based	on	the	provision	631	of	the	
German	Civil	Code	on	contracting	contracts	and	the	autonomy	of	 the	parties	granted	by	the	
Code.	
Provision	 631	 of	 the	 German	 Civil	 Code	 is	 contracting	 stipulation,	 which	 involve	 only	 the	
contracting	 parties.	 The	 guarantor	 in	 the	 independent	 guarantee	 should	 performance	 the	
obligation	of	independent	payment	as	the	beneficiary	as	a	third	party,	however,	in	the	contract	
of	 labor	 and	 service,	 the	 obligor	 has	 no	 obligation	 to	 the	 third	 party,	 therefore,	 this	 theory	
cannot	explain	the	core	elements	such	as	the	relationship	between	rights	and	obligations	of	the	
independent	guarantee.	
3.	Contract	theory	of	the	third	party	interest		
Contracts	for	the	benefit	of	third	parties	are	accepted	by	major	countries	in	the	world.	Provision	
328	of	the	German	Civil	Code	stipulates	that	a	contract	in	favor	of	a	third	party	can	be	concluded	
and	fulfill	the	obligation	of	payment	to	a	third	party.	The	British	and	American	countries	have	
similar	provisions,	which	are	also	called	third‐party	interest	contracts.	China's	Contract	Law	
also	stipulates	that	the	parties	can	agree	to	fulfill	 the	debts	to	the	third	party	by	the	debtor,	
which	seems	to	provide	legislative	support	for	the	third	party	interest	contract.	French	scholars	
Escarra	and	Stoufflet	put	forward	the	theory	that	letter	of	credit,	including	the	standby	letter	of	
credit	is	a	third‐party	interest	contract,	letter	of	credit	or	standby	letter	of	credit	is	a	contract	
where	The	applicant	can	directly	obtain	the	claim	for	reimbursement	as	the	beneficiary	of	the	
third	party,	and	agree	a	contract	with	the	issuing	bank..	
Compared	 with	 the	 independent	 guarantee	 system,	 this	 claim	 still	 has	 difficulties	 in	
interpretation.	First	of	all,	looking	at	the	provisions	of	statute	countries,	it	is	not	clear	whether	
the	debtor	or	the	relative	party	of	the	contract	fulfills	the	obligation	of	payment	to	the	third	
party.	The	legislative	mode	of	our	country's	contract	law	is	that	the	debtor	fulfills	the	obligation	
to	 the	 third	 party;	 in	 fact,	 it	 is	 similar	 to	 the	 transfer	 theory	 of	 creditor's	 rights,	 it	 is	 quite	
different	from	the	guarantor	must	performance	the	obligation	of	payment	under	the	guarantee	
liability	to	the	third	party.	Secondly,	according	to	the	general	principle	of	the	third	party	interest	
contract,	The	basis	of	rights	acquired	by	a	third	party	is	a	lawful	and	effective	contract,	and	the	
debtor	can	invoke	right	of	defense	against	the	third	party.	This	characteristic	is	totally	contrary	
to	the	independence	principle	of	independent	guarantee,	and	it	creates	an	independent	debt	
and	interdicts	the	right	of	defense	under	the	basic	contract.	Thirdly,	for	the	third	party	benefit	
contract,	some	countries'	laws	stipulate	that	the	parties	of	contract	can	cancel	or	change	the	
contract.	This	is	obviously	in	conflict	with	the	irrevocability	of	independent	guarantee	and	it	is	
difficult	to	justify	itself.	
4.	Special	commission	contract	theory	
In	German,	some	scholars	have	advocated	the	application	of	the	provisions	of	article	675	of	the	
German	Civil	Code	concerning	the	entrustment	of	an	agent,	and	explain	the	legal	relationship	
between	the	applicant	and	the	guarantor	in	the	independent	guarantee.	Judicial	practice	in	our	
country	has	also	fulfilled	this	understanding,	in	the	(1999)Jing	Zhong	Zi	Di	No.	27	case	made	by	
the	Supreme	People's	Court,	 the	court	believed	 that	 the	relationship	between	applicant	and	
guarantor	will	be	directly	under	the	influence	of	clientage.	This	view	was	adopted	in	the	trial	of	
other	similar	cases.	For	example,	the	court	of	(2017)	Zui	Gao	Fa	Min	Zai	Di	No.5069	stated	that:	
“the	Demand	Guarantee	is	independent	of	the	underlying	transaction	between	the	principal	and	
the	beneficiary.	The	payment	obligation	of	the	guarantor	bank	is	not	affected	by	the	right	of	
defence	 under	 the	 underlying	 transaction	 between	 the	 principal	 and	 the	 beneficiary.	 "The	
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Supreme	People's	Court	also	treated	the	applicant	as	a	principal	in	(2017)	Zui	Gao	Fa	Min	Zai	
Zi	No.	134	case.	
However,	the	clientage	relationship	creates	doubtful	point	that	the	system	cannot	explain.	First,	
under	the	clientage	relationship,	any	legal	consequences	should	be	borne	by	the	agent,	and	it	is	
obviously	very	different	from	issuer	responsible	for	the	beneficiary	in	his	own	name.	Second,	
according	to	the	principle	of	the	clientage	contract,	the	agent	must	follow	the	instructions	of	the	
principal.	However,	under	the	independent	guarantee	system,	the	guarantor	acts	in	accordance	
with	the	provisions	of	the	independent	guarantee	clause	and	the	conformity	of	document,	if	the	
documents	 are	 consistent,	 the	 guarantor	 must	 pay	 the	 beneficiary	 even	 if	 there	 is	 a	 clear	
indication	of	the	applicant's	non‐payment.	
In	view	of	this,	some	scholars	in	China	believe	that	it	is	inconvenient	to	determine	whether	the	
contractual	 relationship	 between	 the	 guarantor	 and	 the	 applicant,	 but	 at	 least	 it	 cannot	 be	
considered	as	a	clientage	relationship.	Some	scholars	believe	that	the	there	is	no	real	clientage	
relationship	between	the	guarantor	and	the	applicant,	but	like	similar	commission	relationship,	
which	is	an	irrevocable	special	trust	relationship.	With	regard	to	the	provisions	on	entrustment	
in	the	civil	law,	when	dealing	with	the	relationship	between	the	applicant	and	the	issuer,	they	
can	 be	 applied	 whereas	 conflicting	 provisions	 are	 discarded.	 Scholars	 with	 similar	 views	
further	pointed	out:	"the	legal	relationship	between	the	guarantor	and	the	applicant	has	the	
characteristics	 of	 clientage	 relationship,	 it	 is	 different	 from	 the	 traditional	 clientage	
relationship,	and	it	is	essentially	a	new	type	of	indirect	clientage	legal	relationship,"	the	above	
theory	and	understanding	put	the	relationship	between	the	guarantor	and	the	applicant	of	the	
independent	 guarantee	 in	 the	 framework	 of	 the	 contractual	 relationship,	 but	 the	 relevant	
theory	has	been	modified	 to	 fit	 the	 form	of	 the	 legal	 relationship,	 as	a	 result,	 the	boundary	
characteristics	of	the	entrusted	contract	are	retained	in	the	results,	and	it	seems	that	there	is	
still	a	lack	of	consideration.	
(3)	Legal	relationship	between	the	guarantor	and	the	beneficiary	
1.	Viewpoint	of	the	common	law		
The	English	law	originally	had	a	compensation	contract,	so	it	is	easier	to	accept	the	independent	
guarantee	than	other	countries.	The	case	law	believes	that	the	compensation	contract	has	three	
characteristics:	the	first	is	that	there	are	only	two	parties	in	the	contract;	the	second	is	that	the	
party	paying	compensation	 in	the	contract	of	 indemnity	only	has	the	main	debt	and	not	 the	
dependent	not	the	subordinate	debt;	the	third	is	in	the	compensation	contract,	the	person	who	
pays	 compensation	 in	 the	 contract	 of	 indemnity	 has	 direct	 interest	 in	 the	 compensation	
transaction	besides	the	obligation.	The	non‐subordinate	nature	of	the	compensation	contract	
makes	it	possible	for	British	practice	to	understand	the	independent	guarantee	system	more	
quickly	under	the	contract	theory	framework.	
In	the	United	States,	although	there	is	no	term	for	independent	guarantee,	it	has	a	system	that	
is	basically	the	same	as	the	legal	nature	of	an	independent	guarantee,	namely	a	standby	letter	
of	credit	system.	Since	the	standby	letter	of	credit	system	is	regulated	in	the	letter	of	credit	of	
the	United	States	Uniform	Commercial	Code,	 it	 can	be	analyzed	 from	the	perspective	of	 the	
letter	of	credit.	The	American	academic	community	believes	that	a	true	 letter	of	credit	 is	an	
independent	contract,	and	the	provisions	of	all	the	rights	and	obligations	of	both	parties	are	
written	on	it.	Dissolving	disputes	over	these	rights	and	obligations	can	only	be	based	on	a	letter	
of	credit	and	cannot	invoke	other	contracts	or	legal	relationships.	Therefore,	in	the	common	
law	legal	family	countries,	independent	guarantees	are	included	in	the	regulatory	scope	of	the	
contract	law;	it	applies	the	provisions	of	the	contract	law	in	interpretation	methods	and	legal	
sources.	
However,	because	one	of	the	elements	of	the	enforcement	of	contracts	under	the	common	law	
is	 the	 existence	 of	 consideration,	 therefor,	 there	 is	 still	 an	 insurmountable	 obstacle	 to	 the	
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effectiveness	of	the	independent	guarantee	as	a	contract.	In	judicial	practice,	how	to	cross	this	
obstacle,	 there	 may	 be	 the	 following	 paths	 in	 theory:	 first,	 the	 court	 may	 think	 that	 the	
independent	 guarantee	 and	 the	 letter	 of	 credit	 have	 enough	 similarity,	 and	 can	 exempt	 the	
independent	guarantee	from	the	"consideration"	system.	Second,	the	court	may	spare	no	effort	
to	seek	possible	“considerations”	from	the	beneficiaries	because	of	the	processing	principles	on	
the	 letter	 of	 credit;	 especially	 the	 applicant	 is	 likely	 to	 have	paid	 a	 considerable	 amount	 of	
money	to	the	guarantor.	Third,	the	court	may	decide	that	the	independent	guarantee	is	not	an	
enforceable	contract	because	it	does	not	comply	with	the	principle	of	consideration	in	the	UK	
contract	law.	But	if	the	court	draws	this	conclusion,	people	will	worry	that	this	will	undermine	
the	value	of	an	independent	guarantee	called	the	"blood	of	life	in	business."	No	matter	which	of	
the	above	solutions,	all	are	actually	disguised	destruction	for	"consideration"	system	in	contract	
law	of	the	common	law	legal	family,	there	are	still	some	drawbacks	and	theory	difficult	to	justify.	
2.	Viewpoint	of	the	civil	law	system	
Most	Dutch	and	Belgian	law	scholars	believe	that	independent	guarantee	is	an	abstract	legal	
act,	namely	independent	guarantee	is	a	kind	of	contract.	As	a	typical	representative	of	the	civil	
law	 system,	 the	 German	 academic	 community	 generally	 believes	 that	 the	 independent	
guarantee	 is	 a	 contract,	 and	 the	 obligations	 of	 the	 guarantor	 under	 this	 contract	 are	
independent	of	 guarantee	of	 existence	of	a	good	performance	obligation	or	potential	 future	
damage.	This	guarantee	is	to	guarantee	to	the	debtor,	the	payment	will	be	fulfilled	regardless	
of	the	circumstances,	even	if	the	debtor’s	debt	is	not	established	or	disappears	afterwards.	
The	legal	basis	for	the	theory	of	the	independent	guarantee	contract	lies	in	the	representative	
theory	of	Germany‐the	theory	of	abstract	theory.	The	so‐called	abstract	action	refers	to	a	legal	
act	that	does	not	presuppose	the	validity	of	the	cause,	such	legal	act	is	not	necessary	for	the	
existence	of	the	cause,	even	if	the	reason	is	invalid;	it	does	not	affect	the	effectiveness	of	the	
legal	act.	In	the	independent	guarantee,	the	establishment	and	entry	into	force	of	the	guarantee	
act	are	independent	of	the	basic	transaction	and	block	the	party's	defense	right	under	the	basic	
transaction.	Abstract	nature	is	the	inevitable	result	of	independence,	as	long	as	the	guarantee	
act	is	independent,	it	must	also	be	non‐causal.	This	is	not	only	the	result	of	logical	reasoning,	
but	also	the	institutional	value	of	the	independent	guarantee	mechanism.	Therefore,	from	the	
perspective	of	the	relationship	between	interpretation	and	the	basic	contract,	even	if	there	are	
some	differences,	the	abstract	nature	and	independence	end	up	in	the	same	way.	Taking	into	
account	the	principle	of	making	a	contract	by	freedom,	it	is	also	possible	for	the	parties	to	sign	
a	non‐	causative	contract	when	the	parties	deviate	from	the	law	and	the	public	order.	
Since	 the	 conclusion	 of	 abstract	 debt	 abstract	 has	 the	 value	 of	 solving	 practical	 problems,	
especially	it	plays	an	irreplaceable	role	in	banking	practice;	the	theory	of	abstract	nature	and	
its	derived	abstract	nature	debt	contract	theory	have	a	place	in	the	theoretical	circle.	According	
to	 the	 principle	 of	 freedom	 of	 contract,	 the	 Taiwanese	 region	 believes	 that	 the	 parties	 can	
conclude	 an	 abstract	 contract	 without	 violating	 the	 law	 and	 the	 public	 order,	 and	 the	
universally	recognize	the	validity	of	the	debt	contract.	
The	abstract	theory	provides	a	legal	basis	for	the	existence	of	an	independent	guarantee	system	
in	Germany,	and	the	abstract	theory	contract	further	incorporates	the	independent	guarantee	
system	into	the	field	of	contract	theory.	
3.	"Sui	generis	contract"	theory	
Seeking	a	solution	 for	an	 independent	guarantee	contract	 in	the	existing	theory	or	doctrine,	
there	are	often	obstacles	or	troubles,	so	the	theoretical	circle	develops	a	new	interpretation	
path	 or	 understanding	 scheme,	 namely	 the	 independent	 guarantee	 is	 a	 kind	 of	 sui	 generis	
contract."	
This	kind	of	theory	follows	the	interpretation	method	of	the	letter	of	credit;	most	scholars	at	
home	and	abroad	generally	believe	that	the	letter	of	credit	is	a	"sui	generis	contract",	namely	
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"the	letter	of	credit	is	a	letter	of	credit."	Independent	guarantees,	like	the	letter	of	credit,	are	the	
product	 of	 international	 trade	 practices,	 it	 is	 independent	 of	 domestic	 law	 and	 traditional	
trading	 habits,	 and	 is	 the	 crystallization	 of	 the	 wisdom	 of	 commercial	 entities.	 Under	 the	
domination	 of	 the	 independent	 principle,	 independent	 guarantees	 break	 through	 the	
adjustments	of	existing	types	of	contracts,	so	efforts	to	label	such	relationships	with	current	
contract	theory	are	futile.	Trade	law	expert	Bertrams	believes	that	the	independent	guarantees	
and	standby	letters	of	credit	are	included	in	any	existing	legal	system,	which	does	not	accurately	
reflect	 its	 nature.	 Some	 scholars	 in	 our	 country	 adhere	 to	 this	 viewpoint,	 and	 the	 legal	
relationship	 between	 the	 independent	 guarantee	 parties	 is	 a	 unique	 legal	 relationship,	 the	
demand	guarantee	and	the	standby	letter	of	credit	are	"sui	generis	contracts".	This	new	type	of	
guarantee	is	an	independent	contract	between	the	guarantor	and	the	creditor.	Some	scholars	
have	further	explained	that	independent	guarantee	is	a	"sui	generis	unilateral	contract."	
This	kind	of	theory	does	not	stick	to	the	traditional	theoretical	understanding,	breaks	through	
the	existing	rules	and	guidelines	to	seek	answers	for	the	legal	nature	of	independent	guarantees,	
and	 it	 is	 creative	and	unique.	However,	 this	 theory	still	presupposes	 the	 legal	nature	of	 the	
independent	guarantee	within	 the	contractual	 framework,	and	still	has	some	contradictions	
with	 traditional	 ideas,	 habits,	 and	 general	 beliefs,	 and	 has	 limited	 guiding	 significance	 for	
practical	operations.	

2. Logical	Defects	and	Applicable	Limitations	of	the	Contract	Theory	

Explaining	the	 legal	nature	of	 the	 independent	guarantee	by	contractual	relationship,	which	
lacks	explanatory	power	on	the	theoretical	basis,	there	are	some	insurmountable	obstacles.	
First,	 the	 independent	guarantee	 is	expressed	because	of	 lack	of	an	offer	–	 the	promise	of	a	
dialogue,	and	it	does	not	apply	to	the	rules	in	the	establishment	of	contracts.	Professor	Goode	
once	 pointed	 out:	 "demand	 guarantee	 independent	 and	 basic	 contract,	 no	 undertaking,	
covenant,	trust,	and	no	specific	form	of	execution	procedures."	Once	the	independent	guarantee	
open,	it	is	effective,	it	does	not	require	the	consent	of	the	beneficiary,	if	the	guarantor's	act	of	
issuing	an	independent	guarantee	is	regarded	as	an	offer,	the	counterparty	does	not	expressly	
accept	the	intention	of	the	offer,	and	it	is	reluctant	to	apply	the	contract	establishment	system.	
Second,	due	to	lack	of	consensus,	independent	guarantees	lack	a	strong	source	of	contractual	
effectiveness.	With	the	further	development	of	modern	contract	theory,	whether	it	is	Germany,	
Austria	 or	 France,	 the	 interpretation	 of	 the	 source	 of	 contract	 effectiveness	 tends	 to	 be	 a	
consensus	 model;	 the	 contract	 model	 in	 China's	 Contract	 Law	 is	 deeply	 influenced	 by	 the	
German	 Civil	 Code,	 consensus	 mode	 is	 adopted.	 In	 the	 process	 of	 independent	 guarantee	
application	and	opening,	the	guarantor	and	the	beneficiary	have	no	meaningful	interaction,	and	
it	is	impossible	to	reach	a	consensus.	
Third,	 under	 the	 control	 of	 the	 characteristics	 of	 the	 independent	 guarantee,	 the	 relevant	
system	of	the	contract	in	the	fulfillment	and	the	rules	for	the	handling	disputes	are	also	difficult	
to	 apply	 into	 the	 independent	 guarantee.	 The	 primary	 characteristic	 of	 an	 independent	
guarantee	is	its	independence	principle,	according	to	this	principle;	the	guarantor	cannot	fight	
the	beneficiary	with	the	defendant’s	right	of	defense	in	the	basic	contract.	The	offsetting	and	
transfer	of	debts,	the	beneficiary	abandon	certain	rights	of	the	applicant	or	terminate	certain	
responsibilities	of	the	parties	to	the	contract,	all	cannot	affect	the	validity	and	fulfillment	of	the	
independent	guarantee,	nor	exempt	from	the	guarantor's	first	payment	obligation.	In	addition,	
there	is	no	default	dispute	between	the	guarantor	and	the	beneficiary,	as	long	as	the	beneficiary	
submits	 the	 documents	 in	 accordance	with	 the	 requirements	 of	 the	 independent	 guarantee	
clause	 within	 the	 stipulated	 period,	 the	 guarantor	 shall	 bear	 the	 absolute	 payment	
responsibility,	 and	 the	 liability	 system	 for	 breach	 of	 contract	 cannot	 be	 applied	 to	 an	
independent	guarantee.	
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Therefore,	 when	 discussing	 and	 using	 contract	 theory	 to	 explain	 the	 legal	 nature	 of	
independent	 guarantee,	 we	 should	 be	 particularly	 careful,	 because	 its	 shortcomings	 are	
obvious.	

3. Identify	the	Legal	Nature	of	Independent	Guarantees	by	Unilateral	Law	

(1)	From	Undertaking	to	Unilateral	Promises	
At	 present,	 there	 is	 a	 big	 consensus	 on	 the	 legal	 relationship	 between	 beneficiaries	 and	
guarantors	in	independent	guarantees	as	an	“undertaking”.	In	the	Anglo‐American	theoretical	
community,	 Professor	 Horn	 believes	 that	 independent	 guarantees	 should	 be	 regarded	 as	 a	
strict	 undertaking	 of	 banks	 (guarantors).	 Professor	Goode	 defines	 letters	 of	 credit,	 standby	
letters	 of	 credit,	 including	 independent	 guarantees,	 as	 “abstract	 payment	 undertakings”.	 In	
practice,	 judges	also	 support	 this	viewpoint.	For	example,	 Jim	McCain’s	Company	prosecute	
Rick	 County,	 Florida,	 grand	 justice	 Sawaya	 stated	 that	 although	 letters	 of	 credit	 (including	
standby	letters	of	credit)	are	often	used	as	an	agreement	or	contract	the	issuing	bank	and	the	
beneficiary,	 but	 more	 precisely,	 a	 letter	 of	 credit	 is	 a	 document	 that	 creates	 an	 obligation	
between	 the	 parties,	 it	 creates	 a	 legal	 obligation	 rather	 than	 a	 contractual	 obligation.	
Undertakings	in	 letters	of	credit	are	often	referred	to	as	contracts,	but	most	 letters	of	credit	
experts	prefer	to	call	them	as	letters	of	credit	or	a	“undertaking”	rather	than	a	contract,	in	order	
to	avoid	the	conclusion	where	a	letter	of	credit	contract	takes	third	party	as	beneficiary.	
This	kind	of	"undertaking"	theory	has	also	been	supported	by	relevant	international	legislation	
and	practices.	For	example,	article	2	of	the	International	Chamber	of	Commerce's	Uniform	Rules	
for	demand	guarantee	(URDG758)	states:	demand	guarantee	or	'guarantee'	means	any	signed	
undertaking,	 regardless	of	 its	name	or	description,	 this	undertaking	guarantees	payment	 in	
accordance	with	the	claims.”	For	example,	Article	2	of	the	UN	on	Independent	Guarantees	and	
Stand‐by	Letters	of	Credit	also	adopts	the	term	“undertaking”	as	the	basis	for	definition,	"an	
undertaking	is	an	independent	commitment,	known	in	international	practice	as	an	independent	
guarantee	 or	 as	 a	 stand‐by	 letter	 of	 credit,	 given	 by	 a	 bank	 or	 other	 institution	 or	 person	
("guarantor/issuer")	to	pay	to	the	beneficiary	a	certain	or	determinable	amount	upon	simple	
demand	or	upon	demand	accompanied	by	other	documents,	in	conformity	with	the	terms	and	
any	documentary	conditions	of	the	undertaking,	indicating,	or	from	which	it	is	to	be	inferred,	
that	payment	 is	due	because	of	a	default	 in	 the	performance	of	an	obligation,	or	because	of	
another	 contingency,	 or	 for	 money	 borrowed	 or	 advanced,	 or	 on	 account	 of	 any	 mature	
indebtedness	 undertaken	 by	 the	 principal/applicant	 or	 another	 person."	 The	 Occupational	
Authority	 of	 the	United	 States	 (OCC)	 uses	 "independent	 undertaking"	 similar	 to	 the	United	
Nations	Convention	on	Independent	Guarantees	and	Standby	Letters	of	Credit	in	its	regulatory	
rules.	China's	"	The	Provisions	of	the	Supreme	People’s	Court	on	Certain	Issues	Concerning	Trial	
of	Cases	 Involving	 Independent	Guarantee	Disputes	 "	 (the	 following	 is	 called	as	 the	 Judicial	
Interpretation	of	the	Independent	Guarantee	Letter	for	short),	article	1	defines	the	independent	
guarantee	as:	"an	independent	guarantee	refers	to	any	undertaking,	made	by	a	Guarantor	upon	
the	instruction	by	the	instructing	party,	given	in	writing	providing	for	payment	of	any	sum	not	
exceeding	the	maximum	amount	specified	in	the	guarantee	to	the	Beneficiary,	on	presentation	
of	a	documentary	demand	or	other	document(s)	in	conformity	with	the	terms	and	conditions	
of	the	guarantee.	"	
Some	scholars	in	our	country	believe	that,	considering	abstract	undertaking	as	the	concept	of	
civil	 law,	 it	 is	 difficult	 to	 contain	 the	 characteristics	 of	 the	documentary	 characteristics	 and	
fraud	exception	system	of	the	independent	guarantee,	the	independent	c	undertaking	is	more	
in	line	with	the	nature	of	the	independent	guarantee.	The	author	believes	that	the	“undertaking”	
here	means	“promise”,	 it	means	 that	 the	guarantor	creates	a	debt	 for	himself	 in	a	promised	
manner,	 it	can	be	said	that	the	 individual	expresses	self‐government	 in	a	private	 law	with	a	
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single	meaning,	it	is	not	a	contract	in	a	two‐way	or	multi‐method	act,	but	a	unilateral	promise	
in	a	unilateral	act.	
(2)	The	basis	of	existence	of	unilateral	promises	‐	unilateral	legal	act	
The	unilateral	promise	as	the	type	of	debt	should	seek	the	basis	of	its	existence;	obviously,	this	
foundation	is	not	a	contract,	unilateral	legal	act.	
The	 unilateral	 promise	 is	 a	 unilateral	 legal	 act	 in	 which	 the	 promisor	 bears	 the	 payment	
obligation.	"Legal	acts	only	need	to	be	represented	by	one	party,	namely	they	are	established,	
namely	unilateral	act,	also	known	as	individual	act."	The	distinction	between	unilateral	legal	
act	and	bilateral	legal	act	is	concept	of	civil	legal	system	represented	by	Germany.	However,	the	
traditional	civil	 legal	theory	believes	that	“unilateral	act	effect,	unilateral	can	be	established,	
but	the	parties	can	also	establish	the	contract.	Conversely,	if	the	law	does	not	permit,	the	effect	
of	the	contract,	the	parties	are	not	able	to	act	alone.	"The	relationship	between	debts	arising	
from	legal	acts	should	be	based	on	contracts	in	principle,	individual	act	is	the	exception,	and	
exception	provision	should	be	strictly	explained."	Unilateral	law	does	not	attract	attention	of	
legislators	 and	 scholars	 in	 function	 and	 efficiency,	 it	 has	 been	 greatly	 restricted	 in	 theory,	
institutional	creation	and	application,	and	has	been	"hosted"	under	the	theory	of	bilateral	legal	
act.	
In	recent	years,	the	unilateral	legal	act	has	attracted	the	attention	of	the	academic	and	practical	
circles;	 the	newly	 issued	"General	Principles	of	Civil	Code"	 in	China	has	also	recognized	 the	
unilateral	legal	act	and	given	its	legal	effect.	Article	134	of	the	General	Principles	of	Civil	Code	
stipulates	that:	"Civil	legal	acts	may	be	established	on	the	basis	of	the	meaning	of	two	or	more	
parties,	or	may	be	established	on	the	basis	of	a	unilateral	meaning."	This	point	breakthrough	
unilateral	legal	law	acts	as	one	of	the	basis	for	an	intended	debt,	it	is	very	helpful	to	solve	many	
flaws	in	theory	and	practice.	
(3)	The	legal	nature	of	the	independent	guarantee	is	unilateral	legal	act	
The	General	Principles	of	Civil	Code	provides	the	 legislative	basis	 for	the	 legal	nature	of	the	
independent	 guarantee,	 and	 the	 nature	 of	 the	 independent	 guarantee	 also	 conform	 to	 the	
general	rules	of	the	unilateral	legal	act.	
1.	The	core	of	unilateral	legal	act	and	independent	guarantee	lies	in	the	declaration	of	will	
Both	“declaration	of	will”	and	“legal	acts”	were	created	by	German	civil	law,	and	at	the	beginning	
of	 their	 creation,	German	 jurists	basically	used	 the	 two	as	 synonyms.	Legal	 acts	are	private	
claims	of	purpose	for	the	creation	of	legal	effects.	Unlike	the	legal	obligations	of	the	two	parties	
must	follow	the	established	offer	and	commitment	rules,	the	unilateral	legal	act	can	only	have	
a	 legal	 effect	when	 requires	 a	unilateral	 expression.	Therefore,	 in	 the	unilateral	 legal	 act,	 it	
means	that	the	meaning	is	not	only	present,	but	also	important	to	the	meaning	of	the	act.	
In	modern	 times,	 influenced	 by	 the	 contract	 theory	 of	 natural	 law	 school,	 the	mainstream	
theory	of	 the	civil	 law	system	gradually	realized	 that	 the	will	 supports	 the	 individual's	 self‐
determination	 in	 law.	 According	 to	 this	 theory,	 the	 statement	 made	 by	 the	 promisor	 in	
accordance	with	his	"will"	is	binding.	Therefore,	in	a	unilateral	legal	act,	a	party	can	establish	a	
legal	act	by	doing	a	valid	meaning,	which	means	that	there	is	no	need	for	the	opposite	party	to	
make	a	promise,	and	it	is	different	from	a	legal	act	such	as	a	contract	or	resolution	that	requires	
at	least	two	meanings	to	be	established.	.	It	can	be	said	that	in	the	unilateral	legal	act,	including	
the	unilateral	promise,	the	meaning	is	the	core	of	it.	
As	 mentioned	 above,	 there	 is	 no	 contractual	 consensus	 between	 the	 guarantor	 and	 the	
beneficiary	of	the	independent	guarantee,	and	the	guarantor	has	only	made	a	promise	that	the	
beneficiary	 can	 submit	 the	 document	 as	 long	 as	 he	 submits	 the	 requirements	 of	 the	
independent	guarantee	clause,	then	he	can	get	the	appropriate	amount.	This	promise	is	that	the	
guarantor	expresses	his	or	her	intention	to	assume	the	responsibility	of	independent	guarantee,	
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and	expresses	the	will	to	establish	a	legal	obligation	in	his	own	heart,	it	is	expressed	in	a	way	
that	can	be	recognized,	which	is	a	typical	unilateral	declaration	of	will.	
2.	An	effectively	set	independent	guarantee	has	all	the	requirements	for	the	establishment	and	
entry	into	force	of	unilateral	legal	act–	“two‐tier	six‐stage	theory”	as	model.	
Professor	Detlef	Leenen	of	the	Free	University	Berlin	proposes	a	new	interpretation	theory	for	
declaration	of	will	and	legal	act,	called	the	“double‐tier	six‐stage	theory”,	which	abstracts	the	
declaration	of	will	and	gives	it	status	independent	from	legal	act,	it	and	legal	acts	are	divided	
into	 two	 levels,	 and	 they	 are	 divided	 into	 three	 stages:	 “establishment”,	 “effectiveness”	 and	
“effect	 generation”.	 Some	 scholars	 in	 our	 country	 have	 introduced	 this	 kind	 of	 theory;	 the	
author	believes	that	this	theory	is	a	frontier	and	exemplary	method	in	explaining	independent	
law	guarantee	as	a	unilateral	legal	act	and	the	process	and	structure	of	its	effective	setting.	
The	core	viewpoint	of	this	theory	is	that	the	declaration	of	will	and	the	legal	act	are	hierarchical,	
and	the	civil	subject	needs	to	make	a	declaration	of	will	in	order	to	create	a	legal	act,	the	effect	
after	the	entry	into	force	is	to	produce	legal	act.	Legal	act	must	be	tested	again	by	the	law	order,	
once	obtain	s	recognition	of	the	law	order;	the	legal	effect	pursued	by	the	actor	will	appear.	
According	to	this	theory,	combined	with	the	provisions	of	China's	"General	Principles	of	Civil	
Code"	and	other	laws	and	regulations,	the	author	constructed	an	overall	structure	diagram	from	
the	level	of	declaration	of	will	to	the	level	of	legal	act:	
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This	model	can	be	scientifically	and	logically	reconstructed	and	interpreted	as	an	independent	
guarantee	 for	 unilateral	 legal	 act.	 According	 to	 international	 conventions	 and	 rules,	 the	
independent	guarantee	is	opened	once	it	is	removed	from	the	guarantor’s	control,	the	judicial	
interpretation	 of	 China's	 independent	 guarantee	 provides:	 “The	 opening	 time	 of	 the	
independent	 guarantee	 is	 the	 time	 for	 the	 opener	 to	 issue	 an	 independent	 guarantee.	 The	
independent	 guarantee	 will	 take	 effect	 immediately;	 however,	 the	 independent	 guarantee	
letter	states	the	effective	date	or	event,	which	is	excluded."	Before	the	independent	guarantee	
is	 opened	 or	 said	 to	 be	 detached	 from	 the	 guarantor's	 control,	 the	 independent	 guarantee	
already	exists,	 therefore,	 the	existence	of	 the	 independent	guarantee	and	 the	 time	of	 taking	
effect	of	the	independent	guarantee	may	be	have	subtle	time	difference,	let	alone	the	difference	
between	the	opening	time	and	the	time	of	taking	effect	of	the	independent	guarantee,	once	the	
perpetrator	of	the	unilateral	legal	act	makes	a	will,	there	is	a	certain	difference	in	the	traditional	
understanding	where	a	new	legal	relationship	can	be	established.	According	to	the	"two‐tier	
six‐stage	theory",	the	guarantor	and	the	applicant	sign	various	legal	documents	to	clarify	the	
rights	and	obligations	of	the	parties.	The	act	of	issuing	an	independent	guarantee	makes	it	a	
rational	opposite	party;	guarantor	has	a	willingness	to	explicitly	create	a	legal	obligation	for	
itself,	and	this	phase	is	the	establishment	phase	of	the	declaration	of	will.	When	the	independent	
guarantee	is	removed	from	the	guarantor's	control	notice	or	transferred	to	the	beneficiary,	this	
declaration	of	will	reach	the	recipient	and	there	is	no	intervention	to	prevent	the	situation,	the	
declaration	of	will	 take	effect	After	declaration	of	will	of	 the	guarantor’	responsibility	of	the	
independent	guarantee,	it	means	that	a	legal	act	has	been	established	on	the	legal	conduct	of	
the	independent	guarantee.	This	legal	act	will	not	take	effect	because	of	the	declaration	of	will	
of	the	perpetrator,	on	this	issue,	the	final	decision	is	the	legal	order	rather	than	the	individual	
will.	 After	 judging	 according	 to	 the	 rules	 of	 validity	 of	 legal	 acts,	 if	 there	 is	 no	 effective	
obstruction,	the	legal	act	will	take	effect,	but	at	this	time	it	may	be	in	the	stage	where	the	effect	
has	not	yet	occurred.	The	“two‐tier	six‐stage	theory”	considers	that	it	is	beneficial	to	introduce	
the	 concept	 distinction	 between	 “effects	 occur”	 and	 “take	 effect”,	 so	 that	 it	 is	 possible	 to	
distinguish	between	states	that	appear	similar	in	appearance	but	are	fundamentally	different	
in	 substance.	 This	 kind	 of	 understanding	 is	 of	 great	 significance	 for	 interpreting	 the	
independent	guarantee	acceptance	and	the	claim	stage	is	still	part	of	the	unilateral	 legal	act.	
After	the	independence	guarantee	is	opened,	if	the	breach	of	contract	contained	in	the	clause	
does	 not	 appear,	 the	 beneficiary	 does	 not	 require	 the	 guarantor	 to	 assume	 the	 guarantee	
responsibility,	according	to	the	contract	 theory,	 the	validity	status	of	 the	contract	cannot	be	
explained.	According	to	the	"two‐tier	six‐stage	theory",	if	there	is	no	charge,	the	effect	of	the	
unilateral	legal	act	does	not	occur.	Conversely,	when	the	applicant	fails	to	fulfill	the	obligations	
under	 the	 basic	 contract,	 the	 beneficiary	 submits	 the	 documents	 in	 accordance	 with	 the	
documents	of	the	independent	guarantee	and	asks	the	guarantor	to	pay	the	amount	under	the	
independent	guarantee,	at	this	time,	it	is	the	effective	stage	of	the	unilateral	legal	act.	
3.	The	declaration	of	will	of	the	unilateral	legal	act	shows	that	it	cannot	be	arbitrarily	withdrawn	
to	provide	the	basis	for	the	irrevocable	nature	of	the	independent	guarantee.	
Whether	declaration	of	will	of	 the	unilateral	 legal	act	can	be	withdrawn,	 there	are	different	
views	in	the	theoretical	circle.	Some	scholars	believe	that	the	promisor	should	be	given	the	right	
to	withdraw	the	promise	before	the	conditional	achievement,	in	order	to	respect	the	freedom	
to	change	mind.	Because	this	freedom	is	indispensable	for	"free	communication	between	those	
who	are	not	omniscient,"	when	the	promised	debt	has	not	yet	occurred,	it	should	be	given	the	
opportunity	to	"correct	the	past	stupidity."	However,	the	mainstream	view	is	that	the	debt	of	
the	unilateral	act	or	the	unilateral	legal	act	is	not	arbitrarily	revoked,	the	unilateral	legal	act	like	
the	legal	acts	of	both	parties,	can	cause	the	debt	of	the	single	transaction,	as	one	of	the	basis	of	
the	debt,	it	must	be	bound	by	the	law	and	cannot	be	withdrawn	at	will.	The	effectiveness	of	the	
unilateral	legal	act	is	determined	to	occur,	and	there	is	no	withdrawal	of	the	actor.	In	the	legal	
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acts	of	both	parties,	such	as	a	contract,	if	one	party	arbitrarily	issues	notices	which	terminate	
the	contract	that	does	not	meet	the	legal	removal	conditions,	it	constitutes	an	expected	default	
and	 assumes	 corresponding	 responsibility.	 In	 the	 unilateral	 legal	 act,	 although	 there	 is	 no	
agreement	 of	 the	 relative	 person	 to	 accept	 the	 offer,	 it	 can	 still	 cause	 the	 other	 party's	
reasonable	and	certain	expectation,	and	cause	a	series	of	legal	relationships	and	factual	act.	The	
establishment	of	rules	for	unilateral	legal	act	should	be	highly	aware	of	and	respond	to	reality,	
seeks	a	certainty	of	legal	rules	and	social	life	order.	If	the	withdrawal	right	of	the	promisor's	
declaration	of	will	is	arbitrarily	given,	it	will	greatly	weaken	the	authority	of	unilateral	legal	act,	
causes	 chaos	 and	 instability	 in	 the	 field	 of	 debt,	 and	 it	 is	 extremely	 unfair	 to	 the	 promised	
counterpart,	and	the	damage	caused	by	it	is	also	difficult	to	make	up	for,	and	it	encourages	the	
dishonest	behavior.	Even	if	it	is	a	scholar	expert	who	supports	the	right	to	withdraw	to	give	a	
unilateral	 legal	act,	 the	premise	of	the	claim	is	that	the	promised	debt	has	not	yet	occurred.	
Therefore,	 insisting	 on	 the	 severity	 of	 the	 unilateral	 legal	 act	 in	 the	withdrawal	 right	 is	 an	
important	principle,	which	is	still	significant	in	the	field	of	independent	guarantees.	The	birth	
of	the	independent	guarantee	is	based	on	the	high	efficiency	under	the	premise	of	the	remedy	
for	breach	of	contract	in	international	trade,	the	creditor	is	dissatisfied	with	the	original	debt	
guarantee	way	 and	 seeks	 a	more	 stable,	 safe	 and	 efficient	 guarantee	way,	 once	 the	 default	
occurs,	 they	 can	 clearly	 get	 compensation	 immediately.	 Due	 to	 the	 commitment	 of	 the	
independent	 guarantee	 guarantor,	 the	 beneficiary	 talents	 are	 willing	 to	 conduct	 economic	
exchange	 activities	with	 the	 applicant.	 If	 the	 guarantor	 is	 allowed	 to	 arbitrarily	 revoke	 the	
independent	guarantee,	the	value	and	advantage	of	the	independent	guarantee	will	disappear,	
so	 it	 is	 the	 foundation	of	 the	 international	practice	and	rules,	national	 legislation	or	 judicial	
practice,	the	independent	guarantee	cannot	be	withdrawn	after	opening.		
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